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DEPARTMENT  OF  ENERGY 
10  CFR  Part  212 

Mandatory  Petroleum  Price 
Regulations;  Production  Incentives  for 
Marginal  Properties;  Correction 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Correction. 

summary:  On  April  5, 1979,  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  adopted  amendments  to  the 
Mandatory  Petroleum  Price  Regulations 
designed  to  provide  additional 
incentives  for  increased  production  of 
domestic  crude  oil.  (44  FR  22010,  April 
12, 1979.)  The  April  5, 1979  Notice 
contained  certain  inadvertent  errors  and 
omissions,  which  do  not  affect  the 
substance  of  those  amendments,  but 
which  have  been  corrected  in  the 
appended  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  2000  M  Street,  NW., 
Room  BllO,  Washington,  D.C.  20461, 
(202)  634-2170. 

William  Carson  (Office  of  Regulations 
and  Emergency  Planning),  Economic 
Regulatory  Administration,  2000  M 
Street,  NW.,  Room  2304,  Washington, 
D.C.  20461,  (202)  254-7200. 

Eugene  Glass  (Office  of  Fuels 
Regulations),  Department  of  Energy, 
2000  M  Street,  NW.,  Room  6128E, 
Washington,  D.C.  20461,  (202)  254- 
7183. 

Lynette  Charboneau  (Office  of  General 
Counsel),  Department  of  Energy,  12th 
and  Pennsylvania  Avenue.  NW., 

Room  1147,  Washington,  D.C.  20461, 
(202)  633-8965. 

Issued  in  Washington,  D.C.,  April  22, 1979. 

David  |.  Bardin. 

Administrator,  Economic  Reguhtory  Administration. 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Final  Rule,  Further  Notice  of 
Proposed  Rulemaking. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  adopting 
amendments  to  the  Mandatory 
Petroleum  Price  Regulations  designed  to 
provide  additional  incentives  for 
increased  production  of  domestic  crude 
oil. 

One  of  these  amendments  will  apply 
to  crude  oil  produced  and  sold  from 
“marginal  properties"  and,  as  of  the 


effective  date  of  the  amendment,  most  of 
the  crude  oil  produced  and  sold  from 
these  properties  will  be  eligible  for 
upper  tier  ceiling  prices  with  the 
remainder  of  such  crude  oil  to  be 
released  to  upper  tier  prices  effective 
January  1, 1980. 

Under  another  of  these  amendments, 
producers  will  be  given  an  opportunity, 
for  each  domestic  property  on  a  one¬ 
time  basis  to  elect  to  (1)  eliminate  any 
existing  current  cumulative  deficiencies, 
and  (2)  update  the  base  production 
control  levels  (BPCL’s),  as  of  the 
effective  date  of  this  amendment. 
Thereafter,  the  amendments  provide  for 
adjustments  to  these  BPCL's  so  as  to 
provide  each  month  for  a  more  realistic 
opportunity  to  release  a  portion  of  the 
properties’  lower  tier  crude  oil 
production  to  the  upper  tier.  These 
amendments  will  apply  to  all  properties 
except  those  qualifying  as  “marginal," 
for  which  special  procedures  are 
provided. 

Finally,  the  ERA  is  continuing  this 
rulemaking  proceeding  to  consider 
whether  to  adopt  any  of  the  other 
proposals  currently  under  consideration 
in  this  proceeding,  including  (but  not 
limited  to),  elimination  of  the  current  21 
cent  per  barrel  entitlement  penalty  on 
uncontrolled  crude  oil. 

DATES:  Effective  date  of  amendments 
adopted,  June  1, 1979;  Further  comments 
by  June  15, 1979,  4:30  p.m. 

ADDRESSES:  All  comments  to:  Public 
Hearing  Management,  Docket  No.  ERA- 
R-78-18,  Department  of  Energy,  Room 
2313,  2000  M  Street,  NW.,  Washington, 
D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  2000  M  Street,  NW., 
Room  BllO,  Washington,  D.C.  20461, 
(202) 634-2170. 

William  Carson  (Office  of  Regulations 
and  Emergency  Planning),  Economic 
Regulatory  Administration,  2000  M 
Street,  NW.,  Room  2304,  Washington, 
D.C.  20461,  (202)  254-7200. 

Eugene  Glass  (Office  of  Fuels 
Regulations),  Department  of  Energy, 
2000  M  Street,  NW.,  Room  6128E, 
Washington,  D.C.  20461,  (202)  254- 
7183. 

Lynette  Charboneau  (Office  of  General 
Counsel),  Department  of  Energy,  12th 
and  Pennsylvania  Avenue,  NW., 

Room  1147,  Washington,  D.C.  20461, 
(202) 633-8965. 

I.  Background 

A.  Third  Stage  ofEPCA  Implementing 
Regulations 


B.  The  Energy  Conservation  and 
Production  Act 

II.  General  Principles  Underlying 
Consideration  of  the  Proposals 

III.  Alternative  Amendments  Proposed 

A.  Alternative  Proposal  No.  1:  Market 
Prices  for  Certain  Production  from 
“Marginal"  Properties 

B.  Alternative  Proposal  No.  2: 
Updating  of  BPCL  for  All  Properties 

C.  Alternative  Proposal  No.  3:  Release 
of  Some  Crude  Oil  Production  from  All 
Wells  to  Market  Prices 

D.  Alternative  Proposal  No.  4: 
Increase  in  Lower  Tier  Ceiling  Price 

E.  Additional  Proposal  to  Eliminate  21 
Cent  Per  Barrel  Entitlement  Penalty  for 
Uncontrolled  Crude  Oil 

IV.  Discussion  of  Comments 

V.  Amendments  Adopted 

A.  Upper  Tier  Ceiling  Prices  for  Crude 
Oil  Produced  and  Sold  from  “Marginal" 
Properties 

B.  Updating  af  BPCL  and  Elimination 
of  Existing  Current  Cumulative 
Deficiencies  for  All  Properties 

C.  Increase  in  Lower  Tier  Ceiling 
Price 

VI.  Other  Matters 
I.  Background 

A.  Third  Stage  ofEPCA  Implementing 
Regulations 

On  May  4, 1976,  the  Federal  Energy 
Administration  (FEA)  issued  a  Notice  of 
Proposed  Rulemaking  and  Public 
Hearing  (41  FR  18873,  May  7, 1976)  to 
consider  whether  additional  incentives, 
beyond  the  lower  tier  and  upper  tier 
ceiling  price  levels  (including 
adjustments  for  inflation  and  to  provide 
a  production  incentive)  that  had  been 
adopted  pursuant  to  the  pricing  policy  of 
the  Energy  Policy  and  Conservation  Act 
(EPCA,  Pub.  L.  94-163),  would  be  needed 
to  maintain  or  increase  production 
volumes  in  any  classiHcations  of 
domestic  crude  oil.  At  that  time  any 
amendment  to  provide  such  incentives 
by  increasing  the  composite  price  would 
have  been  required  to  be  submitted  to 
Congress  pursuant  to  the  review 
procedures  established  by  Section  551  of 
the  EPCA  for  composite  price 
adjustments  in  excess  of  the 
adjustments  for  inflation  and  as  a 
production  incentive,  which  were  then 
permitted  without  such  review. 

The  FEA  at  that  time  proposed 
additional  incentives  with  respect  to 
each  of  the  three  categories  specified  in 
the  Emergency  Petroleum  Allocation 
Act,  as  amended  (EPAA,  Pub.  L.  93-159), 
i.e.,  the  discovery  and  development  of 
high  cost  and  high  risk  properties,  the 
application  of  enhanced  recovery 
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techniques,  and  sustaining  production 
from  marginal  wells. 

Final  action  on  any  of  the  proposals  in 
that  proceeding  was  ultimately  deferred 
because  of  the  increased  composite 
price  flexibility  afforded  by  the  Energy 
Ckinservation  and  Production  Act 
(ECPA,  Pub.  L  94-385),  which  was 
enacted  on  August  14. 1976,  during  the 
pendency  of  the  proceeding.  The  ECPA 
eliminated  the  3  percent  limitation  on 
production  incentive  adjustments,  and 
identified  express  priorities  for 
treatment  under  that  increased  pricing 
flexibility. 

B.  The  Energy  Conservation  and 
Production  Act 

The  ECPA  amended  the  EPAA  in 
several  significant  respects  regarding 
crude  oil  prices.  Specifically,  the  ECPA 
removed  the  3  percent  limitation  on 
adjustments  to  the  composite  price  to 
provide  a  production  incentive,  so  that 
only  the  overall  limitation  of  10  percent 
on  the  combined  effect  of  adjustments  to 
reflect  inflation  and  as  a  production 
incentive  was  retained.  The  EPCA  had 
limited  the  annual  rate  of  adjustment  to 
the  rate  of  inflation  (as  measured  by  the 
first  revision  of  the  GNP  deflator)  plus 
not  more  than  3  percent  as  a  production 
incentive,  with  the  total  rate  of 
adjustment  not  to  exceed  10  percent  per 
year.  In  contrast,  the  ECPA  permitted 
increased  pricing  flexibility  of  up  to  a 
full  10  percent  per  year,  with  the  result 
that  composite  price  increases  as  a 
production  incentive  could  exceed  3 
percent  if  the  rate  of  inflation  were 
below  7  percent. 

This  increased  pricing  flexibility 
provided  a  means  to  encourage 
domestic  production,  and  the  ECPA 
included  as  express  priorities  in  this 
regard  the  application  of  bona  fide 
tertiary  recovery  techniques  and 
adjustments  to  certain  gravity  price 
differentials  that  were  associated  at  that 
time  with  heavy  crude  oil.  (Action  has  x 
since  been  taken  to  accomplish 
adjustments  to  gravity  price  differentials 
and  to  provide  additional  price 
incentives  for  bona  fide  tertiary 
enhanced  recovery  techniques.) 

The  ECPA  provided  that,  effective 
September  1. 1976,  crude  oil  produced 
and  sold  from  stripper  well  properties  is 
exempt  from  first  sale  price  controls. 

The  statutory  exemption  for  crude  oil 
produced  and  sold  from  stripper  well 
properties  (first  in  the  EPAA  and  later  in 
the  ECPA)  was  intended  by  Congress  to 
provide  an  incentive  to  maintain 
domestic  crude  oil  production  from 
marginal  producing  well  properties. 
Under  the  current  ECPA  exemption  for 
stripper  well  properties.  Congress  set 


the  qualifying  limits  for  the  exemption  at 
production  of  crude  oil  at  levels  of  10 
barrels  or  less  per  well  per  day  during 
any  preceding  consecutive  12-month 
period  beginning  after  December  31, 

1972.  Although  such  crude  oil  is 
statutorily  exempt  from  first  sale  price 
controls,  actual  volumes  of  stripper  well 
crude  oil  have  been  reported  to  the 
DOE.  given  an  imputed  price  (as 
determined  under  Section  121  of  the 
ECPA).  and  included  in  the  calculations 
to  determine  compliance  with  the  actual 
weighted  average  First  sale  price 
restrictions  contained  in  the  EPAA. 
Effective  June  1, 1979.  the  domestic 
crude  oil  first  sale  price  restrictions 
contained  in  Section  8  of  the  EPAA 
terminate  under  current  law. 

II.  General  Principles  Underlying  , 
Consideration  of  the  Proposals 

We  have  determined  that  the 
examination,  begun  by  the  FEA,  of 
additional  production  incentives  for 
domestic  crude  oil,  should  be  continued, 
particularly  with  respect  to  domestic 
crude  oil  volumes  the  production  of 
which  may  be  marginally  economic  at 
currently  controlled  price  levels. 
Accordingly,  on  November  2, 1978,  we 
proposed  several  amendments  (and 
variations  thereof)  to  the  price 
regulations  to  provide  such  production 
incentives  for  domestic  crude  oil.  Public 
hearings  on  these  proposals  were  held 
in*Austin.  Texas  on  January  9, 1979,  and 
in  Los  Angeles.  California  on  January  11. 
1979.  After  consideration  of  all  the 
comments  received  in  connection  with 
this  proceeding,  and  on  the  basis  of  data 
now  available  to  us,  we  have  decided  to 
adopt  certain  amendments  to  the  price 
regulations.  We  will  continue  our 
examination  of  whether  additional  price 
incentives  should  be  proposed  with 
respect  to  first  sales  of  domestic  crude 
oil. 

An  important  element  of  DOE  policy 
is  the  promotion  of  domestic  crude  oil 
production,  and  thus  of  national  energy 
self-sufficiency,  in  a  manner  compatible 
with  the  specific  policies  of  the  EPAA 
and  overall  national  policies  generally. 

In  this  connection,  we  have  considered 
whether  crude  oil  price  levels  calculated 
in  accordance  with  DOE  regulations, 
particularly  lower  tier  crude  oil  price 
levels,  may  be  resulting  in  the  premature 
abandonment  of  domestic  crude  oil 
producing  properties  that  would  be  self- 
sustaining  in  the  absence  of  controls  or 
at  higher  price  levels.  Also,  we  are 
aware  that  the  present  crude  oil  price 
control  system  may  be  operating  to 
discourage  producers  fixim  undertaking 
actions  that  would  increase  crude  oil 
production.  Allowing  production  to 


decline  to  levels  which  would  qualify  for 
stripper  well  property  treatment  might 
result  in  more  favorable  regulatory 
treatment  than  if  production  efforts  were 
maintained  or  increased. 

In  order  to  prevent  the  crude  oil  price 
regulations  from  operating  in  a  fashion 
that  frustrates  the  goal  of  maximizing 
domestic  crude  oil  production  and  to 
address  the  potential  problems 
discussed  atrave,  we  have  adopted  the 
amendments  described  below.  These 
amendments  will  permit  an  increase  in 
the  price  of  some  volumes  of  crude  oil 
produced  and  sold  from  certain 
properties,  to  upper  tier  ceiling  price 
levels. 

Our  consideration  of  the  proposals  set 
forth  in  the  November  2  Notice  has  been 
guided  by  several  factors.  We  have 
endeavored  to  determine  whether 'and  to 
what  extent  their  adoption  would  be 
likely  to  result  in  increased  levels  of 
production  above  those  that  would 
otherwise  occur  in  the  absence  of  their 
adoption.  In  addition,  we  have 
determined  that  these  amendments 
result  in  prices  and  classifications  that 
are  both  administratively  feasible  and 
.  consistent  with  our  goal  of  moving 
domestic  crude  oil  production  toward 
replacement  cost,  tempered  by  concerns 
for  inflationary  impacts  on  the  national 
economy. 

IIL  Alternative  Amendments  Proposed 

A.  Alternative  Proposal  No.  1:  Market 
Prices  for  Certain  Production  From 
“Marginal"  Properties 

This  proposal  was  designed  to 
maintain  marginal  domestic  crude  oil 
production  with  price  incentives  that 
more  closely  correspond  to  costs  of 
production  at  different  well  depths.  It 
was  our  intention  to  determine  whether 
production  costs  associated  with 
domestic  crude  oil  significantly  increase 
in  proportion  to  the  depth  of  that 
production.  Accordingly,  this  alternative 
proposed  to  establish  a  new 
classification  of  domestic  crude  oil 
produced  from  “marginal”  properties, 
called  “market  tier"  crude  oil.  which 
would  immediately  be  eligible  to  be  sold 
without  regard  to  the  current  ceiling 
prices  applicable  to  first  sales  of  lower 
tier  and  upper  tier  crude  oil. 

Under  this  proposal,  a  "marginal 
property”  would  be  assigned  a 
“Marginal  Base  Production  Control 
Level.”  and  any  volumes  of  current 
production  and  sale  in  excess  of  the 
Marginal  BPCL  could  be  sold  at  market 
clearing  prices.  (All  other  volumes  of 
current  production  and  sale  equal  to  or 
less  than  the  Marginal  BPCL  would  be 
classified  as  either  lower  tier  or  upper 
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tier  crude  oil,  as  more  fully  explained  in 
the  November  2  Notice.)  Additionally, 
an  imputed  decline  rate  would  operate 
continuously  to  decrease  the  property's 
Marginal  BITCL  so  as  to  provide  an 
additional  incentive  to  maintain  or 
increase  production  levels. 

We  have  decided  that  effective  June  1, 
1979,  the  BPCL  for  a  marginal  property 
will  be  equal  to  20  percent  of  the 
average  monthly  production  and  sale  of 
old  crude  oil  from  the  property 
concerned  during  calendar  year  1978. 
Effective  January  1, 1980,  the  BPCL  for 
any  marginal  property  will  be  reduced 
to  zero.  Other  than  the  complete 
elimination  of  the  BPCL  effective 
January  1, 1980,  there  will  be  no  BPCL 
adjustments  for  marginal  properties. 

B.  Alternative  Proposal  No.  2:  Updating 
of  BPCL  for  All  Properties 

Under  this  alternative  we  proposed  to 
provide  producers  with  an  option,  in 
addition  to  the  existing  BPCL  options  to 
establish  a  BPCL  for  a  particular 
property  based  on  the  average  monthly 
volumes  of  old  crude  oil  produced  and 
sold  from  the  property  in  1977.  For  each 
property  the  producer  would  be 
permitted  to  eliminate  any  current 
cumulative  deficiency  existing  in  the 
month  prior  to  the  month  in  which  this 
proposal  was  adopted  as  a  Tmal  rule.  If 
the  producer  selected  the  1977  calendar 
year  to  establish  the  property's  BPCL, 
the  BPCL  could  be  adjusted  in 
accordance  with  the  formula  of  10  CFR 
212.76,  based  upon  the  property's  actual 
decline  in  production  experienced 
between  1974  and  1977. 

This  proposal  would  permit  producers 
of  lower  tier  crude  oil  to  establish  and 
thereafter  adjust  a  BPCL  that  is  more 
current  than  is  permitted  under  the 
present  provisions  of  the  crude  oil 
pricing  regulations.  We  have  considered 
a  similar  proposal  which  would  have 
permitted  an  adjusted  BPCL  and  decline 
rate  for  the  property  in  the  manner 
provided  under  Alternative  Proposal  No. 
1  for  the  Marginal  BPCL,  rather  than 
under  §  212.76.  We  have  decided  not  to 
adopt  this  variation. 

We  have  decided  instead  to  (1) 
eliminate  all  existing  cumulative 
deficiencies  on  a  one-time  basis,  and  (2) 
provide  producers  with  the  option  either 
to  continue  the  property's  existing  BPCL 
and  existing  adjustments  (if  any),  or 
adopt  as  the  BPCL  the  property's 
average  monthly  production  and  sale  of 
old  crude  oil  during  the  six-month  period 
ending  March  31, 1979,  and  to  reduce  the 
updated  BPCL  each  month  by  a  factor  of 
1  Vi  percent  during  calendar  year  1979. 
Effective  January  1, 1980  (the  mid-point 
of  the  updated  BPCL  period),  the 


updated  BPCL  will  be  reduced  by  a 
factor  of  3  percent  each  month.  Where 
the  producer  elects  to  use  as  a 
property's  BPCL  the  average  monthly 
production  and  sale  of  old  crude  oil  from 
the  property  during  the  six-month  period 
ending  March  31, 1979,  the  first  BPCL 
adjustment  will  be  made  effective  June 
1, 1979,  and  will  effect  a  BPCL  reduction 
of  9  percent  to  reflect  iVi  percent 
reductions  for  each  of  the  months  of 
January  through  May  1979.  These  BPCL 
adjustments  do  not  apply  to  marginal 
properties. 

C.  Alternative  Proposal  No.  3:  Release 
of  Some  Crude  Oil  Production  From  All 
Wells  to  Market  Prices 

Under  this  proposal,  a  certain  volume 
of  the  daily  crude  oil  production  from 
each  well  on  a  property  would  be 
eligible  for  sale  at  market  prices.  We 
specifically  solicited  comments  on  the 
question  of  how  many  barrels  of  crude 
oil  per  day  per  well  should  be  released 
imder  this  proposal  in  order  to  provide 
an  adequate  incentive  for  maintaining 
domestic  production. 

We  also  considered  releasing  a 
certain  volume  of  current  crude  oil 
production  to  market  prices  for  those 
properties  that  have  secondary  or 
tertiary  recovery  projects  to  encourage 
the  use  of  enhanced  recovery  methods. 
In  that  regard,  commenters  discussed 
whether  it  would  be  necessary  and 
administratively  feasible  for  us  to 
require  evidence  that  the  property  for 
which  the  incentive  is  sought  is  subject 
to  a  bona  fide  secondary  or  tertiary 
recovery  project. 

D.  Alternative  Proposal  No.  4:  Increase 
in  Lower  Tier  Ceiling  Price 

This  proposal  would  have  increased 
ceiling  prices  of  lower  tier  crude  oil  by 
an  amount  to  be  determined  in  light  of 
data  received  in  response  to  the 
November  2  Notice. 

We  have  decided  to  continue  this 
proceeding  for  the  purpose  of  soliciting 
comments  addressed  to  whether  we 
should  escalate  lower  tier  and  upper  tier 
ceiling  prices  at  faster  than  the  rate  of 
inflation  as  measured  by  the  GNP 
deflator,  or  otherwise  adjust  lower  tier 
and  upper  tier  ceiling  prices.  Although 
we  have  not  closed  the  rulemaking  on 
this  alternative,  we  have  determined  not 
to  take  any  action  on  this  proposal  at 
this  time. 

E.  Additional  Proposal  To  Eliminate  21 
Cent  Per  Barrel  Entitlement  Penalty  for 
Uncontrolled  Crude  Oil 

Under  the  entitlements  program,  there 
is  currently  a  21  cent  per  barrel  fixed 
advantage  for  refiners'  receipts  of  lower 


tier  and  upper  tier  domestic  crude  oils 
as  compared  with  receipts  of  imported 
crude  oil.  In  the  November  2  Notice,  we 
proposed  that  this  21  cent  flxed 
advantage  be  eliminated  based  on  our 
tentative  conclusion  that  there  are 
sufficient  incentives  to  reflne  domestic 
crude  oil,  and  that  the  21  cent  penalty 
may  be  imposing  an  inappropriate 
burden  on  those  refiners  that  are 
dependent  on  imported  crude  oil. 
Commenters  were  divided  over  this 
proposal.  Generally,  refiners  favored 
this  proposal  and  producers  opposed  it. 
We  are  deferring  consideration  of  this 
proposal  and  will  continue  to  receive 
comments  in  this  proceeding  as  to 
whether  we  should  adopt  this  proposal. 

IV.  Discussion  of  Comments 

We  received  oral  or  written  comments 
from  more  than  sixty  parties  including 
major  integrated  reflners,  large  and 
small  independent  refiners,  retailers, 
trade  associations,  air  carriers,  and 
governmental  representatives. 

Most  of  the  comments  strongly  agreed 
that  additional  incentives  are 
appropriate  at  this  time  in  order  to 
optimize  the  production  of  domestic 
crude  oil,  especially  with  respect  to 
crude  oil  that  is  produced  from  the 
nation's  older,  declining  properties,  but 
urged  that  the  elimination  of  all  first  sale 
price  controls  over  domestic  crude  oil 
would  be  a  better  way  to  optimize 
domestic  production.  The  following 
summary  addresses  the  significant 
aspects  of  the  written  and  oral 
comments  with  respect  to  each  of  the 
major  proposals. 

A.  Alternative  Proposal  No.  1 

Our  proposal  to  create  specific  price 
incentives  for  crude  oil  produced  and 
sold  from  marginal  properties  received 
general  acceptance  from  commenters 
and  was  generally  favored  over  other 
proposals.  It  was  thought  to  be  a 
positive  step  to  correct  what  has  been 
regarded  as  inadequate  incentives  to 
encourage  the  maintenance  or 
development  of  marginal  properties 
under  our  current  regulations. 
Commenters  generally  agreed  that 
production  costs  for  domestic  crude  oil 
significantly  increase  in  proportion  to 
the  depth  of  that  production,  and  that  in 
deflning  a  marginal  property  we  should 
use  qualifying  thresholds  which  relate 
average  daily  production  levels  to 
average  completion  depths.  (Our 
proposal  was  based  in  part  on  the 
presumption  that  operating  cost 
differentials  as  a  result  of  high  water  cut 
were  built  into  the  “economic  limit” 
data  on  depth  brackets.) 
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The  comments  addressed  to  this 
proposal,  however,  suggested  that  we 
should  consider  simplifying  the  concept 
by  adopting  more  workable  regulations 
that  would  facilitate  both  industry 
compliance  and  DOE  enforcement  and 
provide  greater  incentives  than  those 
offered  in  the  proposal.  The  most 
frequent  suggestion  was  to  eliminate  the 
“marginal"  BPCL  entirely  (or  to 
establish  it  at  zero)  for  all  marginal 
properties.  In  effect,  marginal  properties 
would  be  analogous  to  stripper  well 
properties  and  once  a  property  qualified 
as  marginal,  all  crude  oil  produced  and 
sold  from  the  property  would  qualify  in 
first  sales  for  market  prices.  The  major 
advantage  of  such  a  rule  would,  of 
course,  be  simplicity.  No  “market  tier" 
would  be  created,  and  no  declining 
marginal  BPCL  computations  would  be 
required. 

B.  Alternative  Proposal  No.  2 

Most  commenters  perceived  our 
proposal  to  eliminate  existing 
cumulative  deficiencies  and  to  update 
BPCL’s  generally  as  a  possible  vehicle 
for  the  ultimate  decontrol  of  first  sales 
of  all  domestic  crude  oil.  Comments 
generally  suggested  that  the  elimination 
of  current  cumulative  cj^ficiencies  and 
updating  of  BPCL's  would  provide  little 
incentive  for  increased  production  if 
implemented  on  a  one-time-only  basis. 
However,  when  implemented  in 
conjunction  with  a  declining  BPCL,  an 
updated  BPCL  based  on  crude  oil 
produced  and  sold  from  properties  in 
1978  rather  than  in  1977  was  viewed  as 
a  positive  step.  Further,  comments 
suggested  that  monthly  downward 
adjustments  of  the  BPCL  would  provide 
the  greatest  opportunity  at  the  present 
time  for  an  overall  increase  in  domestic 
crude  oil  production  levels. 

C.  Alternative  Proposal  No.  3 

The  majority  of  comments  stressed 
that  a  one-time  release  to  market  prices 
of  a  certain  amount  of  current 
production  would  do  little  to  provide 
incentives  for  increasing  domestic  crude 
oil  production  levels.  Our  proposal  was 
to  release  to  market  prices  the  same 
volume  of  current  production — 10 
barrels  per  well  per  day — for  each 
property.  The  major  objection  that  we 
received  was  that  such  a  mechanism 
would  not  focus  the  incentive  on 
marginal  properties.  Moreover,  10 
barrels  per  well  per  day  was  believed  to 
be  too  little  to  do  much  in  the  way  of 
increasing  domestic  production. 

D.  Alternative  Proposal  No.  4 

While  the  comments  generally 
favored  increasing  ceiling  prices  of 


lower  tier  crude  oil  by  some  fixed 
increment,  they  did  not  indicate  that  our 
adoption  of  this  proposal  would  result  in 
a  significant  increase  in  overall 
domestic  production.  In  fact  comments 
suggested  that  an  increase  of  two  to  four 
dollars  per  barrel  would  be  necessary  to 
substantially  increase  production.  The 
real  effect  of  this  proposaL  it  was 
suggested,  would  be  to  narrow  the 
differential  between  ceiling  prices  for 
lower  tier  and  upper  tier  crude  oil  thus 
easing  the  way  for  all  domestic  crude  oil 
to  be  released  to  market  prices. 

The  comments  further  noted  that  the 
GNP  deflator  was  not  an  appropriate 
index  by  which  to  measure  adjustments 
to  lower  tier  ceiling  prices.  Although 
estimates  varied,  the  cost  of  materials 
and  operations  was  generally  estimated 
to  be  increasing  at  a  yearly  rate  of 
almost  twice  the  GNP  deflator. 

Finally,  the  comments  emphasized 
that  in  order  to  be  effective  as  an 
incentive  for  increased  domestic  crude 
oil  production  any  increase  in  lower  tier 
ceiling  prices  for  crude  oil  should  be 
implemented  generally  for  all  properties. 
They  argued  that  the  time  and  expense 
of  case-by-case  determination  by  the 
DOE  Office  of  Hearings  and  Appeals 
would  discourage  producers  from 
applying  for  price  relief. 

E.  Additional  Proposal  to  Eliminate  21 
Cent  Per  Barrel  Entitlement  Penalty  for 
Uncontrolled  Crude  Oil 

We  received  over  30  comments  on  our 
proposal  to  eliminate  the  21  cent  per 
barrel  entitlement  penalty  for  imported 
crude  oil.  Generally,  refiners  favored  the 
proposal  while  producers  opposed  it. 

Comments  in  favor  of  eliminating  the 
penalty  expessed  the  view  that  the 
penalty  was  unnecessary  to  create  an 
incentive  for  refiners  to  purchase  and 
refine  domestic  crude  oil.  Many  refiners 
argued,  however,  that  domestic  crude  oil 
does  not  need  the  21  cent  advantage 
because  of  its  lower  price  and  more 
dependable  supply.  Small  and 
independent  refiners  which  lacked 
adequate  domestic  supplies  argued  that 
they  are  especially  disadvantaged  by 
the  21  cent  penalty.  Producers  and  some 
refiners  with  significant  domestic 
production  were  opposed  to  eliminating 
the  21  cent  penalty,  believing  that  its 
elimination  would  raise  the  entitlement 
cost  for  lower  tier  and  upper  tier  crude 
oil  and,  hence,  blunt  the  impact  of  any 
incentives  that  we  might  adopt  for 
marginal  properties. 

F.  Request  for  Additional  Comments 

In  addition  to  comments  on  the 
specific  proposals,  we  requested 
comments  on  any  additional 


mechanisms  that  might  be  used  to 
optimize  domestic  crude  oil  production 
in  general  and  production  from  marginal 
properties  in  particular.  Of  the  40 
comments  that  offered  alternatives  to 
our  specific  proposals,  almost  all  urged 
total  decontrol  bf  domestic  crude  oil  as 
the  best  incentive  to  increase 
production. 

Many  of  the  comments  expressly 
suggested  that  we  decontrol  all  domestic 
crude  oil  by  October  1, 1981.  Under  the 
scenario  most  frequently  outlined  in 
these  comments,  both  lower  tier  and 
upper  tier  ceiling  prices  would  be 
increased  by  June  1, 1979,  to  the 
maximum  levels  currently  permitted 
under  the  first  sale  composite  price 
restrictions  of  Section  8  of  the  EPAA.  On 
June  1, 1979,  all  upper  tier  crude  oil 
would  be  permitted  to  receive  market 
prices  and,  through  a  system  of  phased 
decontrol  by  which  monthly  volumes 
would  be  released  to  market  prices,  all 
lower  tier  crude  oil  would  be  exempt 
from  control  by  October  1, 1981. 

V.  Amendments  Adopted 

A.  Upper  Tier  Ceiling  Prices  for  Crude 
Oil  Produced  and  Sold  From  "Marginal" 
Properties 

Comments  submitted  in  response  to 
our  request  in  the  November  2  Notice 
confirm  our  earlier  tentative  conclusion 
that  production  costs  for  domestic  crude 
oil  increase  significantly  in  proportion  to 
the  depth  of  that  production.  For 
example,  our  data  indicate  that  direct 
operating  costs  at  a  depth  of  8,000  feet 
average  approximately  41  percent  above 
those  experienced  by  domestic 
producers  at  a  depth  of  4,000  feet. 
Moreover,  we  believe  that  based  on  the 
comments  we  received,  we  can  provide 
an  incentive  to  domestic  producers  that 
is  more  adequately  tailored  to  the 
various  production  situations  by 
permitting  properties  to  qualify  as 
“marginal"  based  upon  varying 
production  levels  at  different  depths, 
and  to  allow  a  large  percentage  of  the 
crude  oil  produced  and  sold  ^m  such 
properties  to  be  sold  at  upper  tier  ceiling 
prices  on  June  1  of  this  year  and  the 
remainder  at  the  start  of  next  year.  In 
this  way  we  believe  that  we  can 
improve  our  regulations  to  provide 
better  incentives  for  maintaining  and 
increasing  overall  domestic  production 
from  this  category  of  properties,  such 
incentives  being  more  nearly 
commensurate  with  the  differing  levels 
of  operating  costs  likely  to  be 
experienced  with  respect  to  individual 
properties. 

To  illustrate:  the  stripper  well 
property  exemption  provides  market 
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prices  in  Hrst  sales  of  crude  oil  from  any 
property  where  production  of  crude  oil, 
excluding  condensate  recovered  in  non- 
associated  production,  has  averaged  10 
barrels  or  less  per  well  per  day  during 
any  preceding  12-month  period 
beginning  after  December  31. 1972.  This 
congressionally  mandated  exemption  is 
designed,  through  the  incentive  of 
exempt  prices  based  on  the  statutory 
presumption  of  threshold  economic 
marginality  at  10  barrels  of  crude  oil  per 
well  per  day  for  a  consective  12-month 
period,  to  promote  the  continued 
operation  of  economically  marginal 
properties,  the  production  from  which 
might  otherwise  by  lost. 

We  are  aware,  however,  that  some 
incentive  is  also  appropriate  for  other 
properties  that  do  not  fall  within  the 
definition  of  a  stripper  well  property,  but 
which  are  nevertheless  economically 
maiginal,  or  are  approaching  that  limit 
because  of  higher  operating  costs.  The 
marginal  property  amendment  which  we 
are  adopting  in  this  proceeding  is 
addressed  to  those  properties. 

Moreover,  we  are  aware  that  with 
respect  to  properties  that  are 
approaching  the  10  barrel  per  well  per 
day  limit  some  producers  have  foregone, 
and  would  continue  to  forego,  efforts  to 
maintain  or  to  increase  production  from 
those  properties  because  such  efforts 
are  more  economically  withheld  and 
subsequently  undertaken  once  the 
property  has  qualified  as  a  stripper  well 
property.  We  believe  that  this 
amendment  will  also  avoid  this 
unintended  consequence  of  the  stripper 
well  property  exemption  and  should 
result  in  a  significant  increase  in 
domestic  crude  oil  production. 

Accordingly,  we  are  adopting  the 
following  amendments  to  the  crude  oil 
price  regulations,  applicable  to  marginal 
properties  effective  June  1, 1979. 

1.  QualiHcations  as  a  “Marginal 
Property” 

Inasmuch  as  our  concept  of  a  marginal 
property  is  analogous  to  a  stripper  well 
property,  and  because  the  calculations 
to  be  used  in  determining  a  property’s 
qualification  as  a  marginal  property  are 
similar  to  those  used  in  determining  a 
property's  qualification  imder  the 
stripper  well  property  exemption. 

Rulings  1974-28,  1974-29,  1974-30,  1975- 
12,  1975-15,  1977-6,  and  relevant 
portions  of  Rulings  1977-1  and  1977-2 
will  apply  with  respect  to  marginal 
properties  as  well  as  to  stripper  well 
properties. 

a.  Qualifying  Period. — In  the 
November  2  Notice,  we  proposed  a 
qualifying  period  beginning  on  July  1. 
1977,  and  ending  on  June  30, 1978. 


Comments  addressed  to  this  qualifying 
period  were  favorable.  A  later 
qualifying  period  was  viewed  as  being 
more  acceptable,  however,  and  we  have 
decided  to  adopt  a  later  period 
(calendar  year  1978)  which  is  more 
consistent  with  the  period  selected  for 
updating  BPCL's  generally.  Once  a 
property  has  qualified  as  marginal,  it 
will  retain  that  status  for  the  duration  of 
price  controls — even  if  production  levels 
subsequently  increase  above  the 
qualifying  limits — in  order  to  provide  the 
additional  incentive  to  increase 
production  levels.  We  proposed  to  use  a 
historical  qualifying  period — rather  than 
the  statutory  "rolling''  qualifying  period 
as  is  used  for  the  stripper  well  property 
exemption — so  as  to  eliminate  any 
incentive  to  curtail  production  in  order 
to  qualify  a  particular  property  as 
marginal.  Comments  addressed  to  this 
issue  confirmed  our  belief  that  in  most 
cases  one  year  appears  to  be  the 
optimum  period  to  establish  marginal 
status  while  providing  the  incentive  of 
higher  prices.  A  one-year  period  is 
generally  long  enough  to  compensate  for 
short-term  production  anomalies  and 
establish  representative  production 
levels,  and  it  is  not  an  inordinately  long 
period  of  time  for  a  property  to  be 
operated  near  its  economic  limit. 

b.  Determination  of  "Average 
Completion  Depth. " — In  order  to 
determine  whether  a  particular  property 
qualifies  as  a  marginal  property,  the 
producer  must  first  calculate  the 
property’s  “average  completion  depth” 
of  all  wells  that  produced  crude  oil  on 
the  property  during  the  qualifying 
period.  This  calculation  involves 
dividing  the  sum  of  the  completion 
depths  for  all  such  wells  by  the  number 
of  those  wells.  Injection  wells  and  other 
wells  that  did  not  produce  crude  oil 
during  the  qualifying  period  may  not  be 
counted  for  purposes  of  these 
calculations. 

“Completion  depth”  is  defined  as  the 
depth  from  which  crude  oil  was 
produced,  as  reported  to  the  applicable 
state  regulatory  authority.  For  properties 
located  in  states  where  no  such  reports 
are  required  to  be  made,  or  where  no 
such  regulatory  body  exists,  the 
producer  may  use  the  depth  to  the  base 
of  perforations  from  which  the  well 
produced  crude  oil.  For  open  hole 
completions,  the  producer  may  use  the 
lesser  of  the  plugged-back  depth  or  the 
base  of  the  producing  reservoir.  In  either 
case,  the  producer  must  be  able  to 
document  such  depths  with  afHdavits 
executed  by  a  registered  petroleum 
engineer. 

Where  a  well  produced  crude  oil 
during  the  qualifying  period  from  two  or 


more  completion  depths  at  the  same 
time,  the  well  may  be  counted  as  two  or 
more  wells — and  the  various  completion 
depths  averaged— only  where  the  well 
would  qualify  as  a  multiple  completion 
well  for  purposes  of  the  stripper  well 
property  exemption,  as  interpreted  in 
Ruling  1975-12,  i.e.,  where 

(a)  The  well  consists  of  two  (or  more) 
separate  tubing  strings  run  inside  the  casing, 
each  of  which  carries  crude  oil  from  a 
separate  and  distinct  producing  formation, 
and 

(b)  the  production  capabilities  of  each 
formation  are  unaffected  by  any  change  in 
the  production  level  of  any  other  formation 
producing  through  the  same  well. 

In  all  other  cases,  for  example,  where  a 
single  well  produces  crude  oil  from  two 
or  more  different  completion  depths  but 
does  not  otherwise  meet  the  criteria  in 
Ruling  1975-12,  the  producer  must  count 
the  well  as  one  well  and  may  use  the 
deepest  completion  depth.  Where  a  well 
produced  crude  oil  during  the  qualifying 
period  from  two  or  more  separate  and 
distinct  producing  reservoirs,  and  the 
producer  had  properly  elected  to  treat 
the  separate  reservoirs  as  separate 
properties  during  the  qualifying  period, 
one  or  more  of  the  separate  and  distinct 
reservoirs  might  qualify  as  marginal 
properties  depending  upon  average  daily 
production  during  the  qualifying  period. 
In  cases  such  as  this,  i.e.,  where  there 
was  discontinuity  of  property  treatment 
during  the  qualifying  period,  the 
producer  may  determine  marginal 
property  treatment  on  a  reservoir-by- 
reservoir  basis,  provided  that  he  is  able 
to  provide  evidence  of  actual  production 
volumes  from  each  reservoir  during  the 
entire  qualifying  period.  Otherwise, 
marginal  property  status  must  be 
determined  on  the  basis  of  the  property 
as  it  existed  at  the  beginning  of  the 
qualifying  period. 

c.  Determination  of  "Average  Daily 
Production. " — A  property’s  average 
daily  production  during  the  qualifying 
period  must  be  determined  in  the  same 
way  as  is  done  for  stripper  well 
properties,  and  the  provisions  of  the 
relevant  stripper  well  property  rulings 
will  be  applicable  with  respect  to  such 
computations.  Accordingly,  in 
calculating  a  property's  average  daily 
production,  for  example,  a  producer  may 
not  count  injection  wells,  or  other  wells 
that  did  not  produce  crude  oil  during  the 
qualifying  period.  Moreover, 
adjustments  to  average  daily  production 
must  be  made  to  account  for  any  well 
which  was  not  operated  at  the 
maximum  feasible  rate  of  production  in 
accordance  with  recognized 
conservation  practices,  or  was 
significantly  curtailed  by  reason  of 
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mechanical  failure  or  other  disruption  in 
production. 

d.  Qualifying  Thresholds. — Once  the 
property's  average  completion  depth 
and  average  daily  production  have  been 
determined,  the  producer  will  compare 
those  figures  with  the  qualifying  limits 
set  forth  below. 


Average  Completion  Depth  in  Feet  Average  daily 
production 


2,000  or  more  but  less  than  4,000 _ 20  barrels 

or  toM. 

4,000  or  more  but  less  than  6,000 _ 2S  barrels 

or  loss. 

6,000  or  more  but  less  than  8,000 _ _ _ 30  barrels 

or  less. 

6,000  or  more . . . . .  35  barrels 

or  less. 


For  example,  assume  that  a  property 
consisted  of  four  producing  wells 
completed  at  depths  of  3.300  feet  4.700 
feet  4.500  feet  and  6.600  feet  and  that 
during  the  qualifying  period  all  four 
wells  were  operated  at  the  maximum 
feasible  rate  of  production  in 
accordance  with  recognized 
conservation  practices,  with  no 
production  disruptions  or  other 
curtailments.  Assume  also  that  during 
this  period  29.500  barrels  of  crude  oil. 
excluding  condensate  recovered  in  non- 
associated  production,  were  produced 
from  the  property.  The  property's 
average  completion  depth  would  be 
computed  as  follows: 


ACD  «  3,300  +  4,700  +  4,500  +  6,600 

4 


*  4,775  feet 

The  property's  average  daily  production  would  be  computed  as 
follows: 

ADP  »  29,500  barrels 

(365  days)  (4  wells) 

»  20.21  barrels  per  well  per  day 


Accordingly,  the  property  as 
described  in  the  example  would  qualify 
as  a  marginal  property  because,  with  an 
average  completion  depth  of  4.775  feet 
(more  than  4.000  but  less  than  6.000 
feet),  it  produced  less  than  25  barrels  of 
crude  oil  per  well  per  day  during  the 
qualifying  period.  Therefore,  as  of  June 
1. 1979.  the  effective  date  of  this  rule,  the 
producer  may  certify  the  property  as  a 
marginal  property. 

e.  Recordkeeping. — Once  a  property 
qualifies  as  a  marginal  property,  a 
producer  will  be  required,  with  respect 
to  the  property  during  the  qualifying 
period,  to  maintain  at  its  principal  place 
of  business,  and  make  available  to  the 
DOE  upon  request,  (1)  records 
specifying  the  number  of  wells  on  a 
property,  (2)  adequate  records,  or  a. 
certification  by  a  registered  petroleum 
engineer,  providing  the  completion 
depth  of  each  well,  (3)  records  providing 
the  volumes  of  crude  oil  produced  at 
each  depth,  and  (4)  records  of 
production,  including  records  of  each 
time  production  was  signiffcantly 
curtailed  by  reason  of  mechanical 
failure  or  other  disruption  in  production. 


Where  records  of  actual  measured 
production  volumes  are  unavailable,  we 
will  permit  estimates  verified  by  a 
registered  petroleum  engineer  to  be 
maintained. 

B.  Updating  of  BPCL  and  Elimination 
of  Existing  Current  Cumulative 
Deficiencies  for  All  Properties. 

Effective  February  1. 1976,  in 
connection  with  the  amendments 
adopted  to  implement  the  crude  oil 
pricing  policy  of  the  Energy  Policy  and 
Conservation  Act  (41  FR  4931.  February 
3. 1976),  the  FEA  revised  the  definition 
of  base  production  control  level  (BPCL) 
to  provide  producers  with  the  option  to 
continue  to  use  the  then-existing  BPCL 
or  the  average  monthly  production  and 
sale  of  old  crude  oil  during  calendar 
year  1975  for  the  property.  At  that  time 
the  FEA  found  that: 

The  production  incentives  afforded  by  the 
prior  regulations  [adopted  initially  by  the 
Cost  of  Living  Council  in  August  1973],  which 
permitted  new  and  released  crude  oil  to  be 
sold  without  respect  to  the  ceiling  price  rule, 
were  of  decreasing  impact  or  effectiveness 
because,  due  to  natural  rates  of  decline, 
production  levels  [were  by  February  1976] 


generally  well  below  1972  levels  for  most 
properties,  and  [were  continuing]  to  decline. 
(41  FR  at  4932.) 

Because  many  properties  with  declining 
production  levels  were  therefore 
unaffected  by  the  incentives  previously 
afforded  under  the  price  regulations,  the 
FEA  found  it  necessary  to  offer  the 
option  of  using  a  more  recent  BPCL  as  a 
production  incentive.  In  order  to 
maximize  the  effectiveness  of  this  new 
production  incentive,  the  FEA 
eliminated  all  existing  current 
deficiencies  that  had  acciunulated  for 
properties  under  existing  regulations. 

In  April  1976  the  FEA  amended  the 
price  regulations  in  order  to  provide  an 
additional  production  incentive,  with 
respect  to  those  properties  for  which 
production  levels  were  nevertheless  still 
below  the  BPCX  and  for  which 
production  levels  continued  to  decline 
so  as  to  make  the  incentive  of  upper  tier 
ceiling  prices  unrealistic.  That 
amendment  provided  for  BPCL 
adjustments  based  upon  the  annual  rate 
of  decline  for  the  particular  property 
concerned  during  the  period  January  1, 
1972,  through  December  31, 1975. 

Accordingly,  under  current  regulations 
producers  began  to  adjust  BPCL's 
downward  for  certain  properties.  This 
adjustment  has  been  made  every  six 
months  (in  January  and  July  of  each 
year)  subject  to  the  following 
qualifications.  For  properties  from  which 
no  new  crude  oil  was  produced  and  sold 
from  February  1, 1976,  through  June  30, 
1976,  the  BPCL  adjustments  began  July  1, 
1976,  and  were  permitted  to  be  made 
each  six  months  thereafter.  For 
properties  from  which  new  crude  oil 
was  produced  and  sold  during  that  ffve- 
month  period,  the  BPCL  adjustments 
began  with  the  first  month  immediately 
following  any  six-month  semi-annual 
period  ending  after  June  30, 1976,  during 
which  the  total  production  and  sale  of 
crude  oil  from  the  property  was  less 
than  the  sum  of  the  property's  BPCL's 
for  that  six-month  period. 

Once  a  property  has  qualified  for  the 
adjustment  provisions  contained  in  10 
CFR  212.76,  the  property's  BPCL  is 
adjusted  generally  as  follows:  During 
the  first  six-month  period  of 
adjustments,  the  BrcL  is  reduced  by  75 
percent  of  the  property's  annual  rate  of 
decline  during  the  January  1972  through 
December  1975  period;  during 
subsequent  six-month  periods,  the  BPCL 
is  reduced  by  50  percent  of  that  annual 
rate  of  decline. 
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We  have  determined  that  the 
effectiveness  of  the  production 
incentives  offered  in  February  and  April 
of  1976  have  significantly  decreased  to 
the  point  that  the  current  price 
regulations  no  longer  afford  many 
domestic  producers  a  realistic  promise 
of  upper  tier  prices  with  respect  to  most 
lower  tier  production.  More  than  three 
years  have  elapsed  since  BPCL’s  were 
updated  for  all  properties  and  existing 
current  cumulative  deficiencies  were 
eliminated.  By  the  effective  date  of  this 
amendment  three  years  will  have 
passed  since  the  FEA's  adoption  of  the 
BPCL-adjusting  regulations.  Many  lower 
tier  properties  are  now  operating  at 
levels  that  are  considerably  below  BPCL 
and,  because  of  decline  rates  in  excess 
of  1972  through  1975  levels,  are  afforded 
no  incentive  under  the  BPCL 
adjustments.  Other  producers  have 
managed  to  increase  production  levels 
but  are  faced  with  large  cumulative 
debciencies  that  must  be  overcome 
before  any  crude  oil  may  be  sold  at 
upper  tier  prices. 

Accordingly,  we  have  decided  to 
eliminate  all  existing  current  cumulative 
deficiencies,  to  provide  an  optional 
updated  BPCL  for  all  properties,  and  to 
revise  10  CFR  212.76  to  provide  a 
simpler  mechanism  for  adjusting  the 
updated  BPCL's  if  selected.  The  purpose 
of  this  amendment  is  to  provide 
incentives  to  maintain  or  increase  crude 
oil  production  by  allowing  producers  to 
receive  upper  tier  prices  for  production 
in  excess  of  the  property’s  more  recent 
decline  rate,  without  requiring  the 
producer  to  “pay  back"  from  such 
increased  production  the  amount  by 
which  prior  production  had  been  less 
than  the  property’s  prior  BPCL.  The  one¬ 
time  elimination  of  the  current 
cumulative  deficiency  should  ensure 
that  there  are  no  disincentives  to 
increased  production  solely  by  reason  of 
the  fact  that  such  increased  production 
would  otherwise  be  required  to  be  sold 
at  lower  tier  prices. 

Under  the  amendments,  which  will 
become  effective  June  1. 1979,  the  BPCL 
for  any  property  will  be  equal  to  the 
average  monthly  production  and  sale  of 
old  crude  oil  from  the  property 
concerned  during  the  six-month  period 
ending  March  31, 1979.  For  most 
properties  from  which  only  lower  tier 
crude  oil  is  currently  being  produced 
and  sold,  this  action  should  provide  a 
greater  production  incentive. 

Significantly  affected  properties  will 
fall  generally  into  two  categories;  (1) 
those  for  which  production  levels  have 
fallen  below  BPCL,  either  with  or 
without  cumulative  deficiencies, 
resulting  in  all  current  production  begin 


classified  as  lower  tier  crude  oil  under 
existing  regulations;  and  (2)  those  for 
which  production  levels  are  above  BPCL 
but  for  which  cumulative  deficiencies 
exist.  Properties  in  the  former  category 
will  benefit  from  a  more  current  lower 
BPCL  and  elimination  of  cumulative 
deficiencies;  those  in  the  second 
category  will  benefit  from  elimination  of 
existing  cumulative  deficiencies,  but 
would  not  necessarily  benefit  from  a 
more  recent  BPCL  because  the  new 
BPCL  might  be  greater  than  the  existing 
BPCL.  In  order  to  assure  maximum 
incentives,  producers  will  be  given  a 
one-time  election  to  use  either  the 
existing  BPCL  for  the  property  or  the 
updated  BPCL. 

We  have  decided  upon  the  six-month 
period  ending  March  31, 1979,  rather 
than  the  calendar  year  that  was 
proposed,  in  order  to  provide  a  more 
current  reference  point  for  BPCL 
calculations.  This  should  more 
accurately  take  into  account  the 
production  declines  experienced  by 
most  domestic  properties  during  a  very 
recent  period,  and  still  provide  a 
sufficiently  long  period  of  time  over 
which  to  measure  the  BPCL  so  as  to 
average  out  any  production  anomalies 
experienced  during  that  period. 

A  producer  of  a  unitized  property  will 
also  be  given  the  option  of  selecting  a 
unit  BPCL  based  on  production  and  sale 
from  the  unitized  property  during  the 
six-month  period  ending  March  31, 1979. 
However,  the  producer’s  selection  of  an 
updated  unit  BPCL  does  not  constitute 
"the  establishment  of  a  unit  BPCL”  for 
any  other  purpose  under  the  DOE 
regulations.  For  example,  an  updated 
unit  BPCL  may  allow  certain  lower  tier 
crude  oil  to  be  released  to  upper  tier 
ceiling  prices,  but  will  not  affect 
previously  determined  volumes  of 
imputed  stripper  well  crude  oil,  or 
imputed  new  crude  oil. 

Elections  must  be  made  not  later  than 
August  1, 1979,  by  the  producer  for  each 
property  by  written  certification 
pursuant  to  the  provisions  of  §  212.131. 
Regardless  of  which  BPCL  is  elected, 
any  existing  cumulative  deficiency  will 
be  eliminated  effective  June  1, 1979. 

The  provisions  of  the  cumulative 
deficiency  rule  will  be  modified  and 
retained,  however,  so  that  once  new 
crude  oil  is  produced  and  sold  from  a 
property  after  June  1, 1979,  and 
production  and  sale  volumes 
subsequently  fall  below  BPCL  in  any 
month,  a  deficiency  will  begin  to  accrue 
and  must  thereafter  be  overcome  before 
any  additional  volumes  of  new  crude  oil 
may  be  sold.  This  will  serve  to  ensure 
the  fulfillment  of  the  dual  policy 
objectives  that  have  always  been 


contained  in  the  rule;  (1)  To  provide  an 
additional  incentive  to  continued 
increased  production,  and  (2)  to  act  as  a 
safeguard  against  possible  abuses  of  the 
upper  tier  crude  oil  price  incentive  by 
periodically  withholding  volumes  of 
current  production  for  sale  in  later 
months  as  new  crude  oil.  See  D.C. 
Latimer,  Interpretation  1976-16,  42  FR 
7937  (February  8. 1977). 

Several  commenters  pointed  out, 
however,  that  the  current  cumulative 
deHciency  rule  may  actually  serve  to 
discourage  production  increases  by 
acting  as  an  impediment  to  upper  tier 
prices  where  the  provisions  of  the  rule 
are  triggered  by  anomalous  events  over 
which  the  producer  has  no  control.  Such 
a  case  might  arise,  for  example,  where  a 
sudden  surge  in  production  from  a  single 
well  results  in  the  property  exceeding 
the  BPCL  by  a  small  amount  before  such 
time  as  production  levels  are  increased 
from  the  property  as  a  whole,  or  where 
the  purchaser  makes  an  extra  purchase 
of  crude  oil  from  the  property  during  one 
month.  In  such  cases,  the  producer 
would  begin  to  accumulate  a  deficiency 
during  a  time  in  which  efforts  might 
otherwise  be  made  to  increase 
production  levels  generally;  and  when 
increased  production  levels  were 
ultimately  achieved,  the  cumulative 
deficiency  would  have  to  be  "paid  back” 
before  upper  tier  prices  could  be 
realized. 

We  believe  that  this  aspect  of  the  rule 
may  actually  discourage  the 
achievement  of  the  general  policies 
sought  to  be  served  under  our 
regulations,  and  even  the  dual  policy 
objectives  of  the  rule  itself.  Accordingly, 
we  are  amending  the  rule  in  a  way  that 
we  believe  will  avoid  these  unintended 
results  and  give  the  producer  an 
opportunity  to  avoid  the  operation  of  the 
rule  in  most  cases  of  production 
anomalies.  The  amended  rule  will 
provide  that  a  deficiency  is  not  triggered 
unless  the  sum  of  the  volumes  of  crude 
oil  produced  and  sold  in  any 
consecutive  two-month  period  exceeds 
the  sum  of  the  BPCL’s  for  those  two 
months,  provided  however  that  crude  oil 
produced  and  sold  in  excess  of  the  BPCL 
in  either  of  those  two  months  is  not  sold 
as  new  crude  oil.  For  example,  assume 
that  the  BPCL  for  a  property  is  500 
barrels  in  July  and  August,  and  that  in 
July  525  barrels  of  crude  oil  are 
produced  and  sold  from  the  property.  If 
the  producer  certifies  25  barrels  as  new 
crude  oil,  the  provisions  of  the 
cumulative  deficiency  rule  would  be 
triggered,  and  for  any  subsequent  month 
in  which  production  and  sale  was  less 
than  the  BPCL,  a  deficiency  would 
accrue.  However,  the  producer  could 


Federal  Register  /  Vol.  44,  No.  83  /  Friday.  April  27.  1979  /  Rules  and  Regulations 


25167 


avoid  the  operation  of  the  rule  by 
certifying  the  entire  525  barrels 
produced  and  sold  in  July  as  old  crude 
oil  provided  the  total  production  and 
sale  of  crude  oil  during  the  months  of 
July  and  August  did  not  exceed  1,000 
barrels. 

A  generally-applicable  BPCL 
reduction  factor  will  provide  a  more 
realistic  incentive  for  producers  to 
maintain  increased  production  levels 
from  domestic  properties.  With  respect 
to  properties  for  which  the  producer 
elects  to  continue  using  the  existing 
BPCL,  that  BPCL  may  be  adjusted  only 
in  accordance  with  the  current 
provisions  of  §  212.76.  With  respect  to 
properties  for  which  the  producer  elects 
to  use  as  the  BPCL  the  average  monthly 
production  and  sale  of  crude  oil  during 
the  six-month  period  ending  March  31. 
1979,  the  property’s  BPCL  may  be 
reduced  by  a  factor  of  1  percent  per 
month  during  calendar  year  1979,  with 
the  first  adjustment  (effective  June  1, 
1979}  calculated  as  if  the  adjustments 
had  begun  effective  January  1, 1979. 
Accordingly,  for  such  properties,  the 
BPCL  will  be  reduced  effective  June  1, 
1979,  by  9  percent,  reflecting  a  1 
percent  reduction  for  each  of  the  months 
from  January  1979  through  June  1979. 
Effective  January  1, 1980,  the  factor  by 
which  a  property's  BPCL  may  be 
reduced  is  increased  from  1  ^2  percent  to 
3  percent  per  month. 

We  have  concluded  that  reducing  the 
BPCL  by  a  lower  amount  in  1979  and  a 
greater  amount  thereafter  is  advisable  in 
order  to  reduce  the  initial  inflationary 
impact  of  this  proposal  and  also  to 
reflect  the  time  lag  between  the  effective 
date  of  the  amendment  and  the  resulting 
additional  production. 

However,  with  respect  to  properties 
for  which  the  producer  would  not 
exercise  the  option  effective  June  1, 

1979,  because  of  more  favorable 
treatment  under  the  existing  provisions 
of  §  212.76,  we  have  concluded  that  the 
producer  should  not  be  foreclosed  from 
using  the  3  percent  reduction  factor 
effective  January  1. 1980.  Accordingly, 
for  such  properties,  the  producer  may 
elect  to  use  the  3  percent  BPCL 
adjustment  factor  effective  January  1, 

1980,  regardless  of  whether  the  updated 
BPCL  and  1  Vi  percent  adjustment  factor 
was  elected  effective  June  1, 1979. 

C.  Increase  in  Lower  Tier  Ceiling  Price 

On  March  1, 1979.  we  issued  Crude 
Oil  Price  Schedule  No.  14  permitting 
increases  in  lower  tier  and  upper  tier 
ceiling  prices  to  reflect  a  rate  of  inflation 
of  8.1  percent  as  measured  by  the  GNP 
deflator  published  in  February  1979. 
Pursuant  to  schedule  No.  14,  lower  tier 


prices  for  the  months  of  March,  April, 
and  May  1979  are  projected  to  average 
$5.78,  $5.82,  and  $5.86  per  barrel 
nationally,  respectively. 

Crude  Oil  Price  Schedule  No.  14 
represents  the  final  in  a  series  of  price 
increases  permitted  by  the  FEA  and  the 
DOE  to  implement  part  of  the  crude  oil 
pricing  policy  as  proposed  in  the 
National  Energy  Plan  (NEP)  issued  by 
the  President  on  April  20, 1977.  That 
policy,  which  was  subsequently 
reiterated  by  the  FEA  and  the  DOE  on 
several  other  occasions,  was  to  permit 
lower  tier  and  upper  tier  prices  to 
increase  at  no  more  than  the  rate  of 
inflation  through  May  1979,  at  which 
time  the  President’s  mandatory 
authority  under  the  EPAA  to  control  first 
sale  prices  of  domestic  crude  oil  prices 
becomes  discretionary. 

We  have  not  decided  at  this  time  to 
depart  from  the  policy  to  permit  lower 
tier  and  upper  tier  prices  to  increase  at 
the  rate  of  inflation,  as  measured  by  the 
GNP  deflator. 

VI.  Other  Matters 

In  adopting  this  rule,  we  have 
considered,  in  accordance  with  DOE 
Order  2030,  the  economic  impact  of  our 
action  and  have  prepared  a  regulatory 
analysis.  Copies  of  the  regulatory 
analysis,  as  well  as  the  ElS,  may  be 
obtained  from  the  ERA,  Office  of  Public 
Information,  2000  M  Street,  NW.,  Room 
B-llO,  Washington.  D.C.  20461,  (202) 
634-2170. 

In  accordance  with  Section  404  of  the 
DOE  Act,  the  Federal  Energy  Regulatory 
Commission  received  a  copy  of  the 
proposed  rulemaking  and  has  notified 
the  ERA  that  it  has  not  determined  that 
the  proposed  regulations  would 
significantly  affect  any  function  within 
its  jurisdiction  under  Sections  406  (a)(1), 
(b),  and  (c)(1)  of  the  DOE  Act. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L  93-159.  as  amended.  Pub.  L  93-511, 
Pub.  L.  94-99.  Pub.  L  94-133,  Pub.  L  94-163, 
and  Pub.  L  94-385;  Federal  Energy 
Administration  Act  of  1974.  Pub.  L.  93-275.  as 
amended.  Pub.  L  94-385;  Energy  Policy  and 
Conservation  Act.  Pub.  L  94-lM,  as 
amended.  Pub.  L.  94-385;  E.0. 11790.  39  FR 
23185;  Department  of  Energy  Organization 
Act.  Pub.  L.  95-91;  E.0. 12009.  42  FR  46287.) 

In  consideration  of  the  foregoing.  Part 
212  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below,  effective  June  1. 1979. 

Issued  in  Washington,  D.C..  April  5, 1979. 
David  |.  Bardin. 

Administrator.  Economic  Regulatory  Administration. 

1.  Section  212.72  is  amended  to  add 
the  definitions  of  “Average  completion 
depth,’’  “Average  daily  production,”  and 


“Completion  depth,”  and  to  revise  the 
deHnitions  of  “Base  production  control 
level,"  “Current  cumulative  deficiency," 
and  “New  crude  oil,”  to  read  as  follows: 

§212.72  Definitions. 

“Average  completion  depth”  means 
for  each  particular  marginal  property  the 
sum  of  all  completion  depths  for  all 
wells  that  produced  crude  oil  from  the 
property  concerned  during  calendar 
year  1978,  divided  by  the  number  of 
such  wells  during  that  12-month  period. 

“Average  daily  production”  means  for 
each  particular  marginal  property  the 
qualiHed  maximum  total  production  of 
crude  oil  (excluding  condensate 
recovered  in  non-associated  production) 
produced  from  a  property,  divided  by 
365  times  the  number  of  wells  that 
produced  crude  oil  (excluding 
condensate  recovered  in  non-associated 
production)  from  that  property  during 
calendar  year  1978.  To  qualify  as 
maximum  total  production,  each  well  on 
the  property  must  have  been  maintained 
at  the  maximum  feasible  rate- of 
production  throughout  that  12-month 
period  and  in  accordance  with 
recognized  conservation  practices,  and 
not  significantly  curtailed  by  reason  of 
mechanical  failure  or  other  disruption  in 
production. 

“Base  production  control  level” 
means:  (a)  with  respect  to  months 
ending  prior  to  February  1, 1976: 

(1)  If  crude  oil  was  produced  and  sold 
from  the  property  concerned  in  every 
month  of  1972,  the  total  number  of 
barrels  of  domestic  crude  oil  produced 
and  sold  from  that  property  in  the  same 
month  of  1972; 

(2)  If  crude  oil  was  not  produced  and 
sold  from  the  property  concerned  in 
every  month  of  1^2,  the  total  number  of 
barrels  of  crude  oil  produced  and  sold 
from  that  property  in  1972,  divided  by 
12; 

(b)  With  respect  to  months 
commencing  after  January  31, 1976, 
except  as  provided  in  §  212.76(a).  either: 

(1)  The  total  number  of  barrels  of  old 
crude  oil  produced  and  sold  from  the 
property  concerned  during  calendar 
year  1975,  divided  by  365,  multiplied  by 
the  number  of  days  during  the  month  in 
1975  which  corresponds  to  the  month 
concerned;  or 

(2)  If  the  producer  elects  to  certify 
crude  oil  sales  for  1972  in  accordance 
with  §  212.131(a)(2),  the  total  number  of 
barrels  of  crude  oil  produced  and  sold 
from  the  property  concerned  during 
calendar  year  1972,  divided  by  366, 
multiplied  by  the  number  of  days  during 
the  month  in  1972  which  corresponds  to 
the  month  concerned; 
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(c)  With  respect  to  months 
commencing  after  May  31, 1979,  except 
as  provided  in  §  212.76,  for  properties 
other  than  marginal  properties,  either: 

(1)  The  total  number  of  barrels  of  old 
crude  oil  produced  and  sold  from  the 
property  concerned  during  the  six-month 
period  ending  March  31, 1979,  divided 
by  182,  multiplied  by  the  number  of  days 
during  the  month  in  1978  which 
corresponds  to  the  month  concerned;  or 

(2)  If  the  producer  elects  to  certify 
crude  oil  sales  for  1975  in  accordance 
with  §  212.131(a)(2),  the  total  number  of 
barrels  of  old  crude  oil  produced  and 
sold  from  the  property  concerned  during 
calendar  year  1975,  divided  by  365, 
multiplied  by  the  number  of  days  during 
the  month  in  1975  which  corresponds  to 
the  month  concerned:  or 

(3)  If  the  producer  elects  to  certify 
crude  oil  sales  for  1972  in  accordance 
with  §  212.131(a)(2),  the  total  number  of 
barrels  of  crude  oil  produced  and  sold 
from  the  property  concerned  during 
calendar  year  1972,  divided  by  366, 
multiplied  by  the  number  of  days  during 
the  month  in  1972  which  corresponds  to 
the  month  concerned; 

(d)  With  respect  to  marginal 
properties,  the  base  production  control 
level  equals  (1)  with  respect  to  months 
commencing  after  May  31, 1979,  20 
percent  of  the  total  number  of  barrels  of 
old  crude  oil  produced  and  sold  from  the 
property  concerned  during  calendar 
year  1978,  divided  by  365,  multiplied  by 
the  number  of  days  during  the  month  in 
1978  which  corresponds  to  the  month 
concerned:  (2)  for  the  months 
commencing  after  December  31, 1979, 
zero. 

“Completion  depth"  means  the  depth 
from  which  crude  oil  was  produced,  as 
reported  to  the  applicable  state 
regulatory  authority.  Where  such  reports 
are  not  required  to  be  made,  completion 
depth  means  the  depth  in  feet  measured 
from  ground  level,  or  from  the  top  of  the 
surface  casing,  along  the  bore  hole  to 
the  base  of  perforations  from  which  a 
well  produces  crude  oil;  with  respect  to 
a  well  which  has  been  completed  “open 
hole,"  completion  depth  means  the 
lesser  of  (a)  the  depth  to  the  base  of  the 
reservoir,  or  (b)  the  “plugged-back" 
depth.  Provided  that  where  no  official 
state  regulatory  depth  report  has  been 
made,  completion  depth  must  be 
documented  with  an  affidavit  executed 
by  a  registered  petroleum  engineer. 

"Current  cumulative  deficiency" 
means:  (a)  For  months  prior  to  February 
1, 1976,  the  total  number  of  barrels  by 
which  production  and  sale  of  crude  oil 
was  less  than  the  base  production 
control  level,  for  all  months  in  which 
production  and  sale  of  crude  oil  was 


less  than  the  base  production  control 
level  subsequent  to  the  first  month  in 
which  new  crude  oil  was  produced  and 
sold,  minus  the  total  number  of  barrels 
of  domestic  crude  oil  produced  and  sold 
in  each  prior  month  which  was  in  excess 
of  the  base  production  control  level  for 
that  month,  but  which  was  not  classified 
as  new  crude  oil  because  of  this 
requirement  to  reduce  the  amount  of 
new  crude  oil  in  each  month  by  the 
amount  of  the  current  cumulative 
deficiency; 

(b)  For  months  commencing  after 
January  31, 1976,  the  total  number  of 
barrels  by  which  production  and  sale  of 
crude  oil  has  been  less  than  the  base 
production  control  level  subsequent  to 
the  first  month  (after  February  1, 1976) 
in  which  new  crude  oil  was  produced 
and  sold,  minus  the  total  number  of 
barrels  of  domestic  crude  oil  produced 
and  sold  in  each  month  after  February  1, 
1976,  which  was  in  excess  of  the  base 
production  control  level  for  that  month, 
but  which  was  not  classified  as  new 
crude  oil  because  of  this  requirement  to 
reduce  the  amount  of  new  crude  oil  in 
each  month  by  the  amount  of  the  current 
cumulative  deficiency: 

(c)  For  months  commencing  after  May 
31, 1979,  at  the  option  of  the  producer 
either  (1)  the  total  number  of  barrels  by 
which  production  and  sale  of  crude  oil 
has  been  less  than  the  base  production 
control  level  subsequent  to  the  first 
month  (after  June  1, 1979)  in  which  new 
crude  oil  was  produced  and  sold,  minus 
the  total  number  of  barrels  of  domestic 
crude  oil  produced  and  sold  in  each 
prior  month  after  June  1, 1979,  which 
was  in  excess  of  the  base  production 
control  level  for  that  month,  but  which 
was  not  classified  as  new  crude  oil 
because  of  this  requirement  to  reduce 
the  amount  of  new  crude  oil  in  each 
month  by  the  amount  of  the  current 
cumulative  deficiency;  or 

(2)  The  total  number  of  barrels  by 
which  production  and  sale  of  crude  oil 
has  been  less  than  the  base  production 
control  level  subsequent  to  any  two- 
month  period  in  which  the  total 
production  and  sale  of  crude  oil  from  the 
property  concerned  exceeds  the  sum  of 
the  property’s  base  production  control 
levels  for  that  two-month  period,  minus 
the  total  number  of  barrels  of  domestic 
crude  oil  produced  and  sold  in  each 
prior  month  after  June  1, 1979,  which 
was  in  excess  of  the  base  production 
control  level  for  that  month,  but  which 
was  not  classified  as  new  crude  oil 
because  of  this  requirement  to  reduce 
the  amount  of  new  crude  oil  in  each 
month  by  the  amount  of  the  current 
cumulative  deficiency.  A  producer  may 
not  elect  this  option  (2)  for  any  property 


from  which  new  crude  oil  was  produced 
and  sold  as  new  crude  oil  in  any  month 
which  begins  after  May  31, 1979. 

***** 

“Marginal  property”  means  a  property 
whose  average  daily  production  of  crude 
oil  (excluding  condensate  recovered  in 
non-associated  production)  per  well 
during  calendar  year  1978  did  not 
exceed  the  number  of  barrels  shown  in 
the  following  table  for  the  corresponding 
average  completion  depth; 

Table 


Average  completion  depth  in  leet  Barrels 

per  day 

2,000  or  nxxe  but  less  than  4,000 . 20  or  less. 

4,000  or  more  but  less  than  6,000  .  25  or  less. 

6.000  or  more  but  less  than  6,000 _ 30  or  less. 

8.000  or  more .  35  or  less. 


“New  crude  oil"  means,  with  respect 
to  a  specific  property;  (a)  For  months 
prior  to  February  1, 1976,  the  total 
number  of  barrels  of  domestic  crude  oil 
produced  and  sold  in  a  specific  month, 
less  (1)  the  base  production  control  level 
for  that  month,  and  less  (2)  the  current 
cumulative  deficiency: 

(b)  For  months  commencing  after 
January  31, 1976,  the  total  number  of 
barrels  of  domestic  crude  oil  produced 
and  sold  in  a  specific  month,  less  (1)  the 
property's  base  production  control  level 
for  that  month  and  less  (2)  the  current 
cumulative  deficiency  since  February  1, 
1976: 

(c)  For  months  commencing  after  May 
31, 1979,  the  total  number  of  barrels  of 
domestic  crude  oil  produced  and  sold  in 
a  specific  month,  less  (1)  the  base 
production  control  level  for  that  month, 
and  less  (2)  the  current  cumulative 
deficiency  since  June  1, 1979;  and 

(d)  Shall  not  in  any  period  include  any 
number  of  barrels  not  certified  as  new 
crude  oil  pursuant  to  the  provisions  of 

§  212.131(a)(1)  within  the  consecutive 
two-month  period  immediately 
succeeding  the  month  in  which  the  crude 
oil  is  produced  and  sold,  except  where 
such  recertification  is  explicitly  required 
or  permitted  by  DOE  order, 
interpretation  or  ruling. 
***** 

2.  Section  212.75  is  amended  in 
paragraph  (b)  and  (g),  and  to  add  a  new 
paragraph  (h),  to  read  as  follows: 

§  212.75  Crude  oil  produced  and  sold 
from  unitized  propeities. 
***** 

(b)  Definitions.  For  purposes  of  this 
section — "Current  unit  cumulative 
deficiency”  means  (a)  For  months  prior 
to  June  1, 1979,  the  total  number  of 
barrels  by  which  production  and  sale  of 
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crude  oil  from  the  unitized  property  was 
less  than  the  unit  base  production 
control  level  subsequent  to  the  first 
month  (following  the  establishment  of  a 
unit  base  production  control  level  for 
that  unitized  property)  in  which  any 
crude  oil  produced  and  sold  from  that 
unit  was  eligible  to  be  classified  as 
actual  new  crude  oil  (without  regard  to 
whether  the  amount  of  actual  new  crude 
oil  was  exceeded  by  the  amount  of 
imputed  new  crude  oil),  minus  the  total 
number  of  barrels  of  domestic  crude  oil 
produced  and  sold  in  each  prior  month 
from  that  unitized  property  (following 
the  establishment  of  a  unit  base 
production  control  level  for  that  unitized 
property)  which  was  in  excess  of  the 
unit  base  production  control  level  for 
that  month,  but  which  was  not  eligible 
to  be  classified  as  actual  new  crude  oil 
because  of  this  requirement  to  reduce 
the  amount  of  actual  new  crude  oil  in 
each  month  by  the  amount  of  the  current 
unit  cumulative  deficiency; 

(b)  For  months  commencing  after  May 

31. 1979,  at  the  option  of  the  producer 
either  (1)  the  total  number  of  barrels  by 
which  production  and  sale  of  crude  oil 
from  the  unitized  property  has  been  less 
than  the  unit  base  production  control 
level  subsequent  to  the  first  month  (after 
June  1, 1979)  in  which  new  crude  oil  was 
produced  and  sold,  minus  the  total 
number  of  barrels  of  domestic  crude  oil 
produced  and  sold  from  the  unitized 
property  in  each  prior  month  after  June 

1. 1979,  which  was  in  excess  of  the  unit 
base  production  control  level  for  that 
month,  but  which  was  not  classified  as 
new  crude  oil  because  of  this 
requirement  to  reduce  the  amount  of 
new  crude  oil  in  each  month  by  the 
amount  of  the  current  unit  cumulative 
deficiency;  or 

(2)  The  total  number  of  barrels  by 
which  production  and  sale  of  crude  oil 
from  the  unitized  property  has  been  less 
than  the  unit  base  production  control 
level  subsequent  to  any  two-month 
period  in  which  the  total  production  and 
sale  of  crude  oil  from  the  unitized 
property  concerned  exceeds  the  sum  of 
the  property’s  unit  base  production 
control  levels  for  that  two-month  period, 
minus  the  total  number  of  barrels  of 
domestic  crude  oil  produced  and  sold  in 
each  prior  month  after  June  1, 1979, 
which  was  in  excess  of  the  unit  base 
production  control  level  for  that  month, 
but  which  was  not  classified  as  new 
crude  oil  because  of  this  requirement  to 
reduce  the  amount  of  new  crude  oil  in 
each  month  by  the  amount  of  the  current 
unit  cumulative  deficiency.  A  producer 
may  not  elect  this  option  (2)  for  any 
unitized  property  from  which  new  crude 
oil  was  produced  and  sold  as  new  crude 


oil  in  any  month  which  begins  after  May 

31, 1979. 

«  *  *  «  * 

(g)  Notwithstanding  the  provisions  of 
the  definition  of  “Unit  base  production 
control  level"  in  paragraph  (b)  of  this 
section,  with  respect  to  any  unitized 
property  for  which  a  unit  base 
production  control  level  was  established 
prior  to  June  1, 1979,  a  producer  may, 
effective  June  1, 1979,  select  as  the  unit 
base  production  control  level,  the  total 
number  of  barrels  of  old  crude  oil 
produced  and  sold  during  the  six-month 
period  ending  March  31, 1979,  from  all 
properties  that  constitute  the  unitized 
property,  divided  by  183,  times  the 
number  of  days  during  the  month  in  1978 
which  corresponds  to  the  month 
concerned.  The  selection  of  a  unit  base 
production  control  level  pursuant  to  this 
paragraph  (g)  does  not  constitute  the 
“establishment  of  a  unit  base  production 
control  level”  for  any  purpose  under  this 
Part. 

(h)  The  provisions  of  this  section  shall 
apply  to  each  first  sale  of  crude  oil  from 
a  unitized  property. 

3.  Section  212.76(a)  is  revised  to  read 
as  follows: 

§  212.76  Adjustments  to  base  production 
control  levels. 

(a)  Eligibility. — (1)  With  respect  to 
each  property  for  which  a  base 
production  control  level  is  not 
determined  pursuant  to  the  provisions  of 
paragraph  (c)(1)  of  the  definition  of 
“base  production  control  level”  in 
§  212.72,  and  from  which  no  new  crude 
oil  is  produced  in  any  month  in  the  five- 
month  period  ending  June  30, 1976,  after 
June  30, 1976,  a  producer  may  adjust  the 
base  production  control  level  for  the 
property  concerned  for  each  month 
during  that  six-month  period  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  With  respect  to  each  property  for 
which  a  base  production  control  level  is 
not  determined  pursuant  to  the 
provisions  of  paragraph  (c)(1)  of  the 
definition  of  “base  production  control 
level”  in  §  212.72,  and  from  which  new 
crude  oil  is  produced  in  any  month  in 
the  Hve-month  period  ending  June  30, 
1976,  a  producer  may  adjust  the  base 
production  control  levels  applicable 
thereto  in  accordance  with  paragraph 
(b)  of  this  section,  commencing  with  the 
six-month  semiannual  period 
immediately  following  a  six-month  semi¬ 
annual  period  ending  subsequent  to  June 
30, 1976,  in  which  the  total  amount  of 
crude  oil  produced  and  sold  from  the 
property  concerned  was  less  than  the 
sum  of  the  base  production  control 
levels  for  that  period. 


(3)(i)  Effective  June  1. 1979,  with 
respect  to  any  property  for  which  the 
base  production  control  level  is 
determined  pursuant  to  the  provisions  of 
paragraph  (c)(1)  of  the  definition  of 
“base  production  control  level”  in 
I  212.72,  and  with  respect  to  any 
unitized  property  for  which  the  unit  base 
production  control  level  is  selected 
pursuant  to  the  provisions  of  paragraph 
(g)  in  §  212.75,  a  producer  may  adjust 
the  base  production  control  level  for  the 
property  concerned  in  each  month  only 
in  accordance  with  the  following 
formula — 

ABPCL=[1-(N)(.015))  (BPCL) 

Where: 

ABPCL=The  adjusted  base  production 
control  level  or  the  adjusted  unit  base 
production  control  level  for  the  month 
concerned. 

BPCL = The  base  production  control  level  or 
the  unit  base  production  control  level  for 
the  month  concerned. 

N=The  number  of  months,  including  the 
month  concerned,  since  December  31, 

1978. 

(ii)  Effective  January  1, 1980,  with 
respect  to  any  property  a  producer  may 
adjust  the  base  production  control  level 
or  unit  base  production  control  level  in 
accordance  with  the  following  formula — 

ABPCL=((.82)-(N){.03)J  (BPCL) 

Where: 

ABPCL=The  adjusted  base  production 
control  level  or  the  adjusted  unit  base 
production  control  level  for  the  month 
concerned. 

BPCL=The  base  production  control  level  or 
the  unit  base  production  control  level  for 
the  month  concerned. 

N=The  number  of  months,  including  the 
month  concerned,  since  December  31. 

1979. 

3.  Section  212.128  is  amended  to  add  a 
new  paragraph  (c)  to  read  as  follows: 

S  212.128  Racofxlkeeping. 

*  *  *  •  • 

(c)  Marginal  properties.  Each 
pr^ucer  of  crude  oil  from  a  marginal 
property  shall,  with  respect  to  the 
qualifying  period,  maintain  at  its 
principal  place  of  business,  (1)  records 
specifying  the  number  of  wells  on  the 
property.  (2)  adequate  records  or  a 
certiHcation  by  a  registered  petroleum 
engineer,  providing  the  completion 
depths  of  each  well,  and  (3)  records 
providing  the  volumes  of  crude  oil 
produced  at  each  depth.  Where  actual 
volumes  are  unavailable,  estimates 
verified  by  a  registered  petroleum 
engineer  will  be  required  to  be 
maintained.  Access  to  such  records, 
with  adequate  opportunity  for 
duplication  by  DOE.  will  immediately  be 
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provided  to  the  DOE  upon  request  of 
DOE  audit  personnel. 

4.  Section  212.131  is  amended  by 
revising  paragraphs  (a)(2)(iii)  and 
(a)(3)(iii)  to  read  as  follows: 

§  212.131  Certification  of  domestic  crude 
oil  sales. 

*  «  *  ♦  « 

(a)(2)  Non-stripper  well  properties. 

*  it  *  *  * 

(iii)  The  certification  required  under 
this  paragraph  (a)(2)  of  this  section  shall 
be  made  within  the  consecutive  two- 
month  period  immediately  following  the 
month  of  September  1976,  or,  with 
respect  to  any  property  from  which 
crude  oil  has  not  been  produced  and 
sold  prior  to  September  30. 1976,  the 
certification  required  under  this 
paragraph  (a)(2)  of  this  section  shall  be 
made  within  the  two-month  period 
immediately  following  the  first  month  in 
which  crude  oil  is  produced  and  sold. 
With  respect  to  any  property  for  which  a 
base  production  control  level  is 
determined  pursuant  to  the  provisions  of 
paragraph  (3)(1)  of  the  definition  of 
"base  production  control  level."  the 
certification  required  under  this 
paragraph  (a)(2)  of  this  section  shall  be 
made  within  the  two-month  period 
immediately  following  the  month  of  June 
1979. 


(a)(3)  Unitized  properties. 

n  *  *  it  t 

(iii)  The  certification  required  under 
this  paragraph  (a)(3)  of  this  section  shall 
be  made  within  the  consecutive  two- 
month  period  immediately  following  the 
month  of  September  1976,  or,  with 
respect  to  any  unitized  property  for 
which  a  unit  base  production  control 
level  has  not  been  established  prior  to 
September  30, 1976,  the  certification 
required  under  this  paragraph  (a)(3)  of 
this  section  shall  be  made  within  the 
consecutive  two-month  period 
immediately  following  the  first  month  in 
which  such  unit  base  production  control 
level  is  established.  With  respect  to  any 
unitized  property  for  which  a  unit  base 
production  control  level  is  established 
pursuant  to  the  provisions  of  §  212.75(g), 
the  certification  required  under  this 
paragraph  (a)(3)  of  this  section  shall  be 
made  within  the  two-month  period 
immediately  following  the  month  of  June 
1979. 
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